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QUESTION PRESENTED 


Where defense counsel below informed the court that at defendant's previous 
trial, a witness, who was a possible accomplice and was inculpated by defendant, 
was subpoenaed by defendant but invoked his privilege against self-incrimination, 
was the defendant prejudiced when (1) the prosecutor repeatedly urged the jury 
to draw adverse inferences fram the defendant's failure to call the witness, 


(2) the court refused to allow defense counsel to explain that the reason for not 


calling the witness wes his refusal to testify in the first trial and (3) the 


court made defense counsel tell the jury that the witness would not be called? 


Questions Presented . 
Table of Contents .. 
Table of Cases eiicolikeulic 
Jurisdictional Statement 
Statement of the Case . 
Statement of Points .. 
Summary of Argument .. 
Argument: 

I. The Prosecutor's Couments on the Defendant's 
Failure to Call Mr. Bodie As a Witness is 
Reversible Error Because the Government! Had 
Equal Access to This Witness ........ 
The Prosecutor's Comments Were Particularly 
Prejudicial in Light of Several Obvious 
Reasons for Not Calling Mr. Bodie Which 


Were Perfectly Consistent with Defendant's 
Innocence ail ieof a ottentetietelteiielletettel «ketene 


Since the Principal Reason Why Bodie Wels 

Not Called Was His Previous Refusal to 

Testify, Invoking His Constitutional Prfivi- 

lege, Bodie Was for All Intents and S 
"Unavailable" to Both Parties, and Any ° ‘ 
Inferences Adverse to the Accused Was j 
Irrational ec 


Defense Counsel Adequately Apprised the District 
Court of the Error Discussed Above: In Any ’ 
Event the Prosecutor's Remarks Were Plain Error 

Affecting the Defendant's Substantial Rights .. 


| 


Vv. 


The District Court's Refusal to Permit 

Defense Counsel to Inform the Jury That 

Mr. Bodie Was Not Called As a Witness 

Because He Had Previously Refused to 

Testify Was a Denial of Fundamental 

Fairness, in Light of the Government's 

Repeated Prejudicial References to 

Mr. Bodie’s Absence and the Court's 

Demand That Defense Counsel Inform the 

Jury That Mr. Bodie Would Not Appear .----+:+-> 15 


COMCTIBTOR ce cele a ek eS hue Lertel fel Poker Mihir ohdotiemiel en! “at 


Read "Boddie" for "Bodie" throughout. 
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JURISDICTIONAL STATENEDT 
Ca Angust 32, 1965, aupellant was convicted of unauthorized use of a motor 
vehicle (22 D.C. Code 220k) after a trial by jury. Leave to appeal in foma 
pauperis was granted by the District Court on October 1, 1965. 
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STATEMENT OF THE CASE 


Appellant Ronald B. Parker wes tried in U.S. District Cou!t for the District 
of Columbia, and convicted of unauthorized use of a motor vehicle. 22 D.C. Code 
220! > 

His defense was that he was an invited guest of Mr. Charles Bodie*, who 
alone possessed and drove the car. be 

The government's case against appellant was based principally on the testimnoauy 
of two police officers. They testified that on the night of Odtober 30, 1964, 
they apprehended two Negro men driving in a stolen vekicle, after a short chase, 
and that the driver was the defendant and the passenger Charles Bodie. According 
to the testimony of Officer Hargan, Parker had aa at the police station that 
Bodie was driving, and Bodie in fact admitted that he was. (tr. Gh, 66-7). Hargan 
testified further that Parker admitted that they had iba pickea the car up on R 
Street. 

Parker testified that he was playing in a band on the night in question, and 
had just finished work, about 2:30 a.m., when Bodie pifkea him up and they walked 
to the car, parked around the corner on R Street, which Parker then saw for the 
first time. He said he thought the car was Bodie's. bor. 102), : 

Two girls, whom Parker had never seen before, were waiting. in the car. Parker 
was introduced to them, but forgot their names. They drove arownd for ten or fif- 
teen minutes, then let the girls out somewhere near their homes) (tr. 88-9). 

Parker said he never knew where they lived. He further testified that Bodie be- 


gan to drive him home when Bodie saw the police, and unsuccessfully tried to get 


away. } 


*Bodie's name is spelled various ways in the official Ae ‘this spelling 
-represents counsel's best information, and SERS quotations are corrected for 
the sake of consistency. , 
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Parker testified that he had know Bodie only a short time prior to their 
arrest. (Tr. 77) 

Early in the trial, defense counsel infomed the court and the prosecuting 
attomey at the bench that Charles Bodie had invoked his Fifth Amendment privilege 
against compulsory testimony at a previous trial of the defendant. (fr. 40-42) 
Subsequently, the goverment attomey made several references in open court to 
Parker's "failure" to call Mr. Bodie as a witness. 

(2) Defense counsel elicited fran appellant a statement made by Rodie at the 
police station. Goverment counsel objected on the ground that it was “hearsay 
unless Mr. Bodie is subpoenaed by the defense as a witness." Defense counsel re- 
plied, "Ur. Bodie was subpoensed.” (Tr. 82). 

(2) At the bench, immediately thereafter, deferse counsel again explained Bodie's 
absence to the court and the prosecution. The court, at the government's urging, 
required defense counsel to infom the jury that Bodie would not be there that 
day, and counsel told the jury, "I don't expect Bodie to be a witness today." 

(fr. 63) 

(3) Upon cross-exmmination of appellant Parker, the government prosecutor forced 
him to state that Bodie was not going to testify in court as follows: “and Bodie 
whan you say vas Griving the car, he is not going to be a witness here either, is 
he?" (Tr. 102) 

(4) In response, defense counsel approached the bench and asked the court's per- 
mission to explain to the jury why Bodie wasn't going to testify. The court re- 
fused permission. (Tr. 107-108). 

(5) In his closing argument, the prosecutor frequently stressed that the defen- 
dant had failed to call Hr. Bodie to corroborate his testimony. "/G/f all the 
People who saw who was driving that night, only three are here to testify about it 
though be souls bave bad all of them’ (Tr, 121, emphasis added.) 
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(6) ‘he prosecutor then commented, "as so much of his story, this is based solely 
upon [Parker's] word. .« » eHis testimony right dowm the line is ebsolutely uncor- 
roborated." (Tr. 132-33) i | 

After some initial difficulty (Tr. 146), the sory returned @ verdict of guil- 
ty. At the time of the trial below, Charles Bodie was fserving ime in tne iorton 
Penitentiary in Virginia, under a conviction for una’ zed use of a motor ve- 
hicle. He had not been prosecuted for the offense involved in the! instant case. 
At the first trial of Ronald Parker, Mr. Bodie testified that he.knew the defen- 
dant but not very well. He refused to answer further questions and the Judge al- 
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lowed him to step down. | 
| 


STATEMENT OF POINTS ; 
1. Repeated reference by the prosecuting attorney to defendant's failure to call 
Charles Bodie, who had refused to testify when called by defendant at his previ- 
ous trial, was reversible error, in light of the facts that Mr. Bodie was a) equal- 


ly available to the government, b) arrested with the defendant, ¢) ‘implicatea by 
wee 


defendant's testimony, and a) for all intents and purposes unavailable to both 


parties. 
f 
2. ‘The court's refusal to allow defense counsel to explain why Yiodie was not cal-. 


led as a witness and the court's requirement that defense counsel infom the jury 


1. In light of the delay involved in obtaining a transcript of ihe trial below 
and the further delay necessary to acquire a transcript of Mu. Bodie's testi- 
mony at the first trial, counsel have relied on the findings of Court Reporter 
Bar) A. Williamson in her perusal of the record pursuant to request. Coun- 
sel moved to file her letter as a supplemental record, the body of which 
is as follows: . 


"Pursuant to our telephone conversation of today, I looked up the testimony 
of Charles Body [sic - He testified to absolutely nothing otaer than he knew 
Ronald Parker, but didn't mow him too well. oe he refused to answer 


and the Judge allowed him to step down." 
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that Bodie would not be called was a denial of fundamental fairness and particu- 
darly prejudicial in Light of the prosecutor's comments on the defendant's 
failure to call Mr. Bodie. 

3- The trial court and prosecutor were sufficiently apprised by defense counsel 
of the action complained of. If not, the errors constituted plein error affect- 
ing the substantial rights of the defendant. 


SUMMARY OF ARGUMENT 

The failure of the defense to call Bodie was not besed on any reason that 
would support an inference that Bodie's testimony would hurt the defendant. 
Hevertheless, the prosecutor was allowed to refer several times to the defend- 
eant's failure to call Bodie and to imply that the reason for this failure was 
that Bodie's testimony would have been damaging to the defendant. Unless a 
witness is peculiarly available to one party, the jury cannot be told that 
his absence supports an inference adverse to a given party. Where the wit- 
ness is equally available to both parties, there is no rational basis to 
decide which vay his testimony might cut. And in criminal cases, there is 
the edded factor thet drawing an inference adverse to the defendant places a 
burden on him inconsistent with the presumption of innocence » and denies him 
the right to confront and cross-examine the missing adverse witness. 

The prosecutor's comments were especially prejudicial because there were 
obvious reasons why Parker would not call Bodie which were perfectly consistent 


with Parker's innocence. Since Parker's story pointed to Bodie as the guilty one, 


it was quite possible that Bodie would contradict it whether true or not. Even 
if Bodie had supported Parker's story, his credibility would be subject to attack. 
Most important, the prosecution's statements were made with knowledge that 
Bodie would plead the Fifth Amendment if called. Knowing this, the prosecution 
could not have called Bodie to the stend to ask him questions which it knew he 
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would refuse to answer. Suggesting that the defendant should have called this 


"fifth amendment witness" produced the same effect: safesener case, the jury is 


urged to believe that the witness, if called, would support the nrceecr Ton 
version of the facts and contradict the defendant's. : t 

The problem was adequately brought to the court's attention by defense 
counsel. Even if his statements were not sufficient to apprise the court of 
the error, the defect was so fundamental and prejudicial as to constitute plein 
error under Fed. R. Crim. P. 52(b). " , 

Once the damage had been done, defense counsel sought to mitigate it by 
explaining to the jury why Bodie was not going to be a witness. As & result 
of the court's refusal to permit explanation, it became certain that the prose- 


cutor's comments would have maximum prejudicial effect. 


ARGUMENT 
(Pp. 40-41 and 74-148 of the Transcript are rele to the entire argument) 
I. THE PROSECUTOR'S COMMENTS ON THE DEFENDANT'S FAIL@RE TO CALL MR. BODIE AS 
A WITNESS IS REVERSIBLE ERROR BECAUSE THE GOVERNMGNT HAD EQUAL ACCESS TO 
THIS WITNESS. 
It has long been clear, as this court made plain in Billeci v. United States, 
87 U.S. App. D.C. 274, 184 F.2d 394 (1950), that no inference may be drawn against 
one party for his failure to call a witness equally available to both parties. 
In this case, the trial court had instructed the jury that they were free to draw 
inferences adverse to the defendant because of his failure to call'witnesses named 
in the testimony of a prosecution witness. In reversing the conviction, this 
court said: | 
". . . For example, if Cohen had been called, he might have confirmed 
what Franklin had said, which inference would be injurious to the defense, 
or he might have contradicted her, which inference would be ‘injurious to 


the prosecution. Since he was clearly available to either side and neither 
side called him, either inference as to what he would have said would be 
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pure speculation . ..." /87 U.S. App.D.C. at 278-79, 18% F.2d at 398-99./ 
As in Egen v. United States, 52 U.S. App.D.C. 384, 287 Fed. 958 (1923), the wit- 
ness had no legal relaticn.to defendant in this case and, if available at all, 


2 
“fuas] . . ~ equally available to the goverment." For the defendant had been 


acquainted with Mr. Bodie for less than two months at the time of the alleged of- 
fense and was incarcerated in the federal penitentiary in Lorton, Virginia at the 
time of this trial.” See also Moyer v. United States, 78 F.2d 62% (9th Cir. 1935); 
Rostello v. United States, 36 F.2d 899 (7th Cir. 1929), campare Culp v. Repper, 64 
U.S. App. D.C. 337, 78 F.2d 222 (1935). And of course the effect is the same 
whether the suggestion comes from judge or prosecutor. See, e.g., Himmelfard v. 
United States, 175 F.2d 924 (9th Cir. 1949); State v. Fitzgerald, 68 Vt. 125, 39 
_ Atl. keg (1896); Brown v. State, 96 Miss. 786, 54 So. 305 (1911); People v. Mun- 
Gay, 280 Ill. 32, 117 H.E. 286 (1917); People v. Fowler, 104 Mich. 49, 62 N.W. 
512 (1895). 
inferences adverse to the defendant from his failure to call a witness are 
irrational because if such witness could be expected to testify unfavorably toward 
the defendant the prosecutor, having equal access, also had good reason to call 
that witness.” Indeed urging that an adverse inference be drawn from a defendant's 
failure to call a witness violates the presumption of innocence embedded in the 
Fifth Amendment and the right of confrontation and cross-examination protected by 
2. See generally, 1 Wharton's Criminal Evidence $ 145, Luttrell v. United States, 
320 P.2a 462 (Sth Cir.'1963). Compare McClanahan v. United States, 230 F.cd 
919, 925 (5th Cir. 1956) (defendant failed to call his lawyer) amd Samish v. 
United States, 223 F.2d 358 (9th Cir. 1955) (defendant failed to call a women 
who had been his feithful secretary for years). 
The government is also protected against an adverse inference being drawn from 
its failure to cali ea witness equally available to the defendant. See gen- 


erally, Shuman v. United States, 233 F.2d 272, 275 (Sth Cir. 1956); Unitea 


States v. Lakoca, 22% F.cd 59 (1955); Murray v. United States, 117 F.2d 4O 
(igh); United States v. Antonelli Fireworks Co., 155 Feed 631 (1946); Wegner 
v. United States, F.2d 52k (9th Cir. 1959). 


-10- 


the Sixth Amendment. The presumption of innocence means, among other things, that 
a . 


the defendant is not required to disprove the prosecution's charges, and that 2 
conviction may be based only on evidence presented at thq trial. As the Supreme 
Court of Illinois put it in People v. Munday, supra: 


"Mo say that it was the duty of plaintiff in error, 
to produce witnesses who were equally accessible to the statd and who were 
supposed to be in possession of facts having a bearing on the truth or fal- 
sity of the charge against him would be placing a burden upoo him that the 
law does not require or tolerate. Sucha rule would be in ccnflict with 
the doctrine of presumption of innocence.” [280 Ti2., at 47; 117 N-E- at 2937 

hn 
As for the right of confrontation and cross-exemination, the ‘Seventh Circuit 
ek 
said in similar circumstances in Rostello v- United States, supra; 
rol 
", | . The charge compleined of raised up against appellants’ a witness who, 
though silent, was probably more potent in securing the verdict against 
them than any item of evidence in the record.” £6 F.2a at 9027 
a " 


¢ 


And compare Douglas v- Alabama, 360 U.S. 415 (1965). 


II. THE PROSECUTOR'S COMMENTS WERE PARTICULARLY PREJUDICIAL iN LIGHT OF SEVERAL 
OBVIOUS REASONS FOR NOT CALLING MR. BODIE WHICH WERE PERFECTLY CONSISTENT 
WITH DEFENDANT'S INNOCENCE. 


ie 

Whatever the merits of the general rule discussed supra thers is no question 
that where there are strong and cbvious reasons why the defendant aia not call 
the witness, other than fear that the facts within the witness's knovledge would 
hurt the accused prosecutorial efforts to create adverse inferences are grossly 
misleading and prejudicial. There are at least four good reasons why Charles 
Bodie might not have been called in this case, none of Swhich lena any logical 
support to the government's case or detract from the endant's. wersion of the 
facts. t | 
1. Since Parker inculpated the witness -- vy testifying that pede had brought 
him to the car when it was already in Bodie's possession and had driven the car et 
all times -- it is untenable to presume that Bodie would have admitted this to the 


jury, even if true. See, e.g., State v- Cousins, supra: . 
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“/ijhe accused may, in vact, be innocent and the alleged accomplice 
guilty. Under such circumstances, the accused might be greatly prejudiced 
if he should call his codefendant who might shield himself at the expense 
of the other party." See also State v. DePaola, 5 N.J. 1, 73 A.2d 564, 574 
(2950) and 2 Jones on Evidence 53 (Sth ed. 1950). 


Professor Wigmore recognized that: 


"[t]he inference is clearly not a proper one where the person in ques- 
tion is one who by his position would likely be so prejudiced against the 
party thet the latter could not expect to obtain from him the unbiased truth. 
2 Wigmore on Evidence 168 (3a ed. 19h0). 


" 


2. As a convicted offender and a possible accomplice, the witness would have been 


subject to serious attack on his credibility. As the Iowe Supreme Court recog- 


nized in State v. Cousins, 56 Iowa 250, 12 N.W. 281 (1882): 


"The failure to call as a witness an alleged accomplice should not be 
regarded as a circumstance ageinst the accused. A degree of discredit 
is by the state cast upon the accomplice by accusing him of a crime, and 
the defendant might well conclude that his testimony would have but little 
weight." See also Brock v. State, 123 Ala. 24, 26 So. 329 (1899); People 
v. Slover, 232 H-Y- 20%, 133, N-E- 633 (1921) (court found prosecutor's 
suggestion to jury thet defendant should have called a witness who had 
been convicted as principel in some offense "fantastic.") 


3. As a potential subject of prosecution, and a candidate for prison release, the 
witness might fear antagonizing the government, which has the power to decide 
whether to prosecute, what sentence to recommend, and whether to grant early 
conditional release from present confinement. The defendant might fear that such 
@ witness would suppress or distort true facts in support of the defense. In 
Rostello v. United States, 36 F.2d 899 (7th Cir. 1929) where the District Court 
instructed the jury that it could infer that an available witness not called by 
the defendant would not corroborate him, the Seventh Circuit said: 

"We wholly fail to see how the man, Koch, or his evidence was peculi- 
arly within the control of any of the defendants. He had pleaded guilty, 
and was thenceforth either actually or potentially in the physical custody 
of the government, awaiting such sentence as might be imposed, and might 
well be suspected of a disposition not to antagonize the prosecuting 


officers by testifying favorably to the other defendants. .. . The mere 
statement of the situation must convince that if Koch was then peculiarly 
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within the control of anyone it was the goverment and not appellants." 
(Id. at 902). See also er v. United States, 78 F.2a 62h AC Cir. 
1935); People v. ee ees 2 NY. 264, 133 N-E. 633 (1922). | 


III. SINCE THE PRINCIPAL REASON WHY BODIE WAS NOT CALLED WAS HIS PREVIOUS RE- 
FUSAL TO TESTIFY, INVOKING HIS CONSTITUTIONAL PRIVILEGZ, BODIE WAS FOR ALL 
INTENTS AND PURPOSES "UNAVATLABLS" TO BOTH PAHTIZS, AND ANY. IHFERESCES AD- 
VERSE TO THE ACCUSED WAS WHOLLY IRRATIONAL. 


ped 

Of all the reasons that make an inference adverse to the defendant wholly ir- 
rational, the most significant is that Charles Bodie was "unavailable" because of 
the clear indications that he would refuse to answer by cladding the privilege 
against self-incrimination. Where the government has good reason to expect that 
@ witness would exercise his constitutional privilege against compulsory self-in- 
crimination if called by either party, urgings by the government comsel that the 
gury should draw adverse inferences fram the defendant's failure to call that wit- 
ness are flagrant violations of the defendant's right to a ease erm. 

Obviously a defendant's failure to call a witness who is nighly unlikely to 
testify, for reasons beyond the defendant's control, provides nc inferential basis 
whatsoever for the conclusion that such witness would contradict the defendant's 
version of the facts. For "whether called by plaintiff in error or by the state 
fais] . . . testimony could not have been secured without .-. « iss] consent, as 
fhe] . . « had the constitutional right to decline to testify if natters concern- 
ing which /ie was/ interrogated would tend to incriminate /hin/’. : . .™ See 
also Lynn v. State, 113 Tex.CrimeApp. 637, 21 S.W.20 10k2 (1929}3 DeGes valdo v. 
People, 147 Colo. 426, 36% P.2a 37% (1961). og 


ee 
In Graves v. United States, 150 U.S. 118 (1893), prosecution witnesses claimed 


that they had seen the defendant and his wife at a certain time end place tending 
to incriminate the defendant. ‘The prosecuting attorney, in his ‘closing argument, 
| 


commented on the absence of the defendant's wife from the courtsoan. Under the 
| 


People v. Munday, 280 Ill. 32, 117 N.E. 266 (1917) 
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jaw at that time, the wife was not a competent witness. The Supreme Court re- 
versed the conviction stating that: 
“The jury would be likely to craw the inference that she was prevented 
irom testifying for her husband because her evidence might be damaging. 

it was in fact as if the court had charged the jury that it was a cireu- 

i that he had failed to produce his wife in court." Ia. 
See also Knox v. State, 172 Ga. 373, 37 S.E. 416 (1900) (izprcper 
to coment on defendant's failure to call daughter in absence of evidence 

that she was competent to testify); People v. Bimmenberg, 271 I11. 180 

i010 HE. 788 (1915) (witness had lest the country and was inaccessible). 

It is clear that the goverment, knowing that Bodie had exercised his Fifth 
Amendment privilege at the previous trial, and having no reason to assume thet he 
would not be willing to testify, Coule not call Bodie to the stand and have hin 
assert his privilege in retponse to questions which tended to inculpate the defen- 
Gant. See, e.g., Fletcher v. United States, 118 U.S.App.D.C. 137, 332 F.2a 72k 

S-G2, sietcher v. United States, 


(D.C. Cir. 1964); Billeci v. United States, 87 U.S. App.D.C. 27k, 184 F.2a 39h 


(D.C. Cir. 1950); San Fratelio v. United States, 340 F.28 560 (Sth Cir. 1965).? 


United States v. Tucker, 267 F.2d 212, 215 (3a Cir. 1959). 


Nothwithstanding these controlling decisions, goverment counsel took ad- 
vantage of the Cefendent's inability to secure Bodie's testinony by creating un- 
confrontable testimony to the effect that Bodie's story would support the govern- 


ment and contradict the defense, 
—— ee 


-1)- ; 
IV. DEFENSE COUNSEL ADEQUATELY APPRISED THE DISTRICT COURT OF THE ERROR DISCUSSED 

ABOVE: IN ANY EVENT THE PROSECUTOR'S REMARKS WERE PLAIN ERFOR AFFECTING THE 

DEFENDANT'S SUBSTANTIAL RIGHTS. t 

The error was sufficiently brought to the att« ution of the ‘Fudge and prose- 
cutor to provide fair notice of the action complained Bf, see, ¢.g., Hew England 
Newspaper Pub. Co. v. Bonner, 68 F.2d 880 (ist Cir. 198%). 

After government counsel asked defendant “and e whan ym say was driving 
the car, he is not going to be a witness today, :5 he?" (IR 102), defense counsel 
informea the court that Bodie had refused to testify at the firyt trial, and u- 
successfully requested permission to explain that to the jury. 

The record reveals that the prosecuting atcorney subsequensly referred at 


least five times to defendant's failure to cell Mr. Bodie. £ 


Having heard the reasons why Bodie had not been called, and having observed 


the prosecutor continue to make references to Bodie's absence, the court could 
plainly see the improprieties complained of on this appeal. i | 

Not only were the errors patent but they substantially affected the defen- 
dant's rights. See, e.g., Robertson v. United States, 8h App.Div. 185, 186, 171 
F.2d 345, 346 (1948); Ferguson v. United States, 329 F.2d 923 (30th Cir. 1964); 
United States v. Douglas, 155 F.2a 89h (7th Cir. 196%). For thé case was a close 
one, which turned primarily on the matter of who was driving, at issue that re- 
duced itself to a swearing contest. Whether there could be a reasonable doubt 
about the police recollections of nine-month old events or whether there was a 
reasonable possibility that this was a case of mistaken identity between two Negroes 
of similar builds, as defendant testified, was certainly a close question. Indeed, 
the jury informed the court, ettenfuore of deliberation, that it was unable to 
reach @ verdict. Other communications between the court and jury evidently trans- 


pired. (Tr 151). 
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It seems highly probable that the prosecutor succeeded in making Bodie's 
absence a substantial piece of “evidence” against the defendant, “evidence” which 
must bear the ultimate responsibility and blame for the defendant's conviction. 
V. THE DISTRICT COURT'S REFUSAL TO PERMIT DEFENSE COUNSEL TO INFORM THE JURY 

THAT BODIE WAS NOT CALLED AS A WITNESS BECAUSE HE HAD PREVIOUSLY REFUSED 

TO TESEIFY WAS A DENIAL OF FUNDAMENTAL FAIRNESS, IN LIGHT OF THE GOVERNMENT'S 
REPEATED PREJUDICIAL) REFERENCES TO BODIE'S ABSENCE AND THE COURT'S DEMAND 
TEAT DEFENSE COUHSEL INFORM THE JURY THAT BODIE WOULD NOT APPEAR. 

Shortly after the government counsel asked the defendant the accusatory 


question: “And Bodie whom you cay was driving the car, he is not going to be a 


witness today, is he?" (fr. 102) defense cowsel made the following request: 


"In view of the fact counsel has asked the witness the question that 
Bodie is not going to be a witness here today, I think I should be per- 
mitted to ask the witness if Bodie, when he was subpoenszed at the trial, 
came to this court and refused to testify.” (Tr. 107) | 


The following colloquy then transpired: 
"The Court: I don't follow that. 


"Mr. Carolan: We subpoenaed Bodie and after giving his name, he refused 
to testify further at the first trial. 


"The Court: I don't see how that is relevant. * 


"Mr. Carolen: I think the question Bodie is not going to be a witness here 
today, leaves with the jury the impression that we are afraid 
Bodie would tell ea different story if he came and testified. 


"The Court: I can't see that it makes much difference one way or another. 
Go ahead and ask it. Does this witness know es a fact that Bodie 
refused to testify? 


"Mr. Coleman: I think that would be grossly unfair. We don't know what 
Bodie would do at this trial. 
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“Te Court: I don't think it adds anything to the case. I think it just 

confuses the record. 

"Mr. Carolan: All right. I won't go into that then, your Honor." 

Thus, having used Mr. Bodie's absence as a sword against the defendant and 
continuing to do so throughout the trial, the prosecuting attorney successfully 
sought a shield against fair comment in rebuttal and prevented the defendant 
from avoiding the unwarranted inference. Under the circumstances of this case, 
the opportunity to rebut could not cure the prejudice but to deny rebuttal 
compounded the jury's misunderstanding. 

To suppress an explanation is so unjustifiable that the problem is rarely 
involved in reported decisions. The few courts that have dealt with it found 
no doubt that reversible error had been committed. See, People v. ‘Schunke, 140 


Cal. App. S44, 35 P.2a 368 (1934); Melton v. State, 110 Tex. Cr. R.R. 439, 10 


See (1927); Morris v. State, 6 Okla. Crim. Repts. 29, 34, 15 Pac. 1030, 1032 


(1912). 

Finally, the Court compelled defense counsel to contribute substantially to 
the misleading remarks of government counsel, by requiring the former to "correct" 
his "misstatement" thet "Mr. Bodie was subpoenaed," by informing the jury that 
"Bodie isn't going to be here today." (Tr. 83) Defense counsel complied, waa Se 
don't expect Bodie to be a witness today." (Tr. 83) | 

EG 
The State may also explein the absence of a witness. See State v. |Remick, 


163 Wash. 326, 300 Pac. 1054 (1931); People v. Lyons, 50 Cal.2d 245, 32% P.2d 
556 (1958). 
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CONCLUSTAN 


In conclusion, so mich of the government case against the appellant was 


built around Mr. Bodie's absence that the conviction and sentence must be said 
to be the product of an unfair, if not unconstitutional, trial. 

For the reasons stated above, appellant respectfully urges this Court to 
reverse the judgment and sentence below. 


Respectfully submitted, 


Joel Jay Finer 

2500 Red River 

Austin, Texas 
(Appointed by this Court) 


(Appointed by this Court) 


Mr. Finer wishes to acknowledge the assistance of the following members of his 
seminar in appellate advocacy at the University of Texas Law School: Mr. Jerry 
Lynn Adems and Mr. Robert Ernest Alexander, III. 
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Appeal from the 


QUESTION PRESENTED 


In the opinion of appellee, the following question and 
subquestions are presented: 


Was there plain error involving the missing witness 
Bodie, z.e.— 


May a defendant urge for the first time on appeal the 
contention that a certain question and certain prosecu- 
torial comments referred unfairly to a missing witness 
and require a new trial where appellant did not object to 
the question or comments at trial, did not attempt to 
argue to the jury that no adverse inference should be 
drawn from the absence of any witness, and did not seek 
an instruction that no inference should be drawn? Assum- 
ing appellant may advance the argument, did the four inci- 
dents about which appellant complains involve error? 
Assuming there was error, would such error constitute 
prejudicial error requiring reversal when it is extreme- 


ly unlikely that the jury would have drawn an inference 
adverse to appellant under the circumstances of this case? 
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Rnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,734 


RONALD B. PARKER, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A one-count indictment charging appellant with un- 
authorized use of a vehicle in violation of 22 D.C. Code 
§ 2204 (1961) was filed on December 28, 1964. A jury 
trial in May 1965 ended in a mistrial.* Brought to trial 
again in August 1965, appellant was found guilty by a 
jury. A sentence of 1 to 3 years imprisonment was sub- 
sequently imposed and appellant brings the case here, rais- i 


1 See District Court Docket, order of May 12, 1964 (Curran, J.). 
The mistrial was declared on the oral motion of defense counsel; 
neither the order nor the docket entry indicates the reason for the 
mistrial request. 


(1) 


2 


ing a single issue concerning an absent witness and al- 
legedly improper prosecutorial comment on the absence. 

The Government’s evidence at trial showed that late in 
October 1964 the owner of a white, 1963 Pontiac Tempest 
learned that his car was missing from the 1200 block of 
Oates Street, N.E. (Tr. 17, 25).2 The car’s doors and 
ignition had been locked when the car had been parked 
and the keys had been removed (Tr. 25-26). Neither the 
owner, Daniel Blanks, nor his daughter, Sandra, had 
given anyone permission to use the car (Tr. 21, 22, 27). 
Upon discovery of the theft the Blanks notified the police 
(Tr. 17-18, 24), the report being made on October 29, 
1964 (see Tr. 19, 25, 29, 30, 44). 

That night, about 2:45 in the early morning hours of 
October 30, Metropolitan Police Officers Wilbert Cooke and 
Thomas Horrigan,? both working with the Auto Squad 
that evening, were cruising the vicinity of R and 14th 
Streets, N.W. in an unmarked police car, searching for 
stolen autos (Tr. 29, 30, 32). While stopped at a red 
light and having shortly before received a radio report 
of the stolen Tempest (Tr. 30, 46, 47), the officers noticed 
a car matching the radio description proceeding south 
on 14th Street (Tr. 30, 37). Horrigan, who was driving 
the police cruiser, pulled onto 14th Street behind the 
stolen car (Tr. 31, 32, 47). The officers noticed that the 
driver was wearing a light jacket and a light hat with a 
dark band; the passenger was not wearing a hat. (Tr. 36, 
42, 61). When the Pontiac began to turn left into Q Street, 
the officers turned also, pulling abreast of the stolen car 
on the one-way street (Tr. 31, 47). Officer Cooke, a vet- 


=“Tr.” refers to the transcript of the tria] involved on this appeal, 
held August 2 & 3, 1965 before Judge Corcoran. “M.Tr.” will be 
used to refer to the transcript of the mistrial, which began before 
Judge Curran on May 11, 1965. 


? Horrigan’s name is spelled differently by the two reporters in 
this case—as “Hargan” (see Tr. 2) and as “Horrigan” (see Tr. 
113). In the transcript of the mistrial it is spelled “Horrigan” (see 
M.Tr. 2) and this is apparently the correct spelling of the two 
versions. 
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eran of 8 years on the police force (Tr. 29), was about 
8 feet from the driver at this point, got a good look at 
him on the well-lighted street, and recognized appellant 
as the driver (Tr. 31, 36). Appellant saw the officers and 
abruptly veered back onto 14th Street, speeding south at a 
high rate of speed (Tr. 31, 48). The police car pulled 
back onto 14th Street and pursued appellant and his 
passenger (Tr. 32, 48), turning on the cruiser’s grill 
siren and flashing light (Tr. 49). Appellant did not halt. 
Instead, he sped down 14th Street at speeds of 80 miles 
per hour, recklessly ignoring several red lights in his 
flight. (Tr. 32, 34, 48, 49-50.) Near the Jefferson Mem- 
orial appellant started to turn off but apparently realized 
that he had mistaken the driveway to the Memorial for 
a through road and attempted to swerve back onto the 
main drive. The manuever resulted in a loss of control 
and the car almost flipped over. It turned nearly 180 de- 
grees during the incident, rolled back some distance, and 
ended up directly facing the cruiser, the headlights of 
which were now shining directly on the stolen car. (Tr. 33, 
50.) 

During the chase and at the time of the stopping, 
Officer Horrigan, who had 16 years of police experience 
(Tr. 45), had the driver in view at all times; the driver 
was appellant and he wore a hat (Tr. 52-53). Horrigan 
pulled the cruiser up to the stalled car as close as possible. 
He saw the driver trying to get the car started and there- 
fore told Cooke to jump out and get the driver. Cooke 
did so, arresting appellant. Horrigan himself jumped out 
and placed the passenger under arrest. (Tr. 33, 34, 50.) 
The passenger was identified as Charles Bodie The 
officers had the car’s occupants in view throughout the 
entire episode and were certain about which of the two 
was driving the car during the chase and at the time of 
arrest: appellant was in the driver’s seat and Bodie was 
in the passenger seat, (Tr. 38-34, 52-53, 65.) 


“As appellant points out (Brief for Appellant, p. 4*), Bodie’s 
name is spelled inconsistently throughout the transcript. This brief 
adopts appellant’s spelling of the name. 
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The car’s ignition had been pulled loose from the dash 
and contained a key which did not belong to the car but 
which, because of the ignition’s dismantling, successfully 
started the car (Tr. 56-60). At the scene of the arrest 
neither appellant nor Bodie said anything in reply to 
Officer Horrigan’s question of where appellant had gotten 
the car (Tr. 38, 60, 63-64, 66).° At police headquarters 
Horrigan again asked appellant where he had gotten 
the car (Tr. 64, 65, 67). There appellant stated that he 
didn’t steal the car, that he wasn’t driving it, and that 
Bodie was driving the car (Tr. 63. 64, 67). At this state- 
ment Horrigan laughed, turned to Bodie, and asked Bodie 
if it was true that he was the driver. Bodie said “Yep”, 
“just about like that”* (Tr. 67). Appellant later said 
the pair had gotten the car on R Street and found the 
keys (Tr. 37, 67-68). At police headquarters appellant 
was still wearing his hat (Tr. 42). 

The owner of the car and his daughter were called by 
the police later that morning and identified the car as 
the one stolen (Tr. 19, 25). Like both the police officers, 
the owner and his daughter also noticed that the ignition 
was hanging out of its socket (Tr. 20, 26). Complaints 
were sworn out against both appellant and Bodie; both 
were taken before the United States Commissioner and 
bound over for grand jury action.” The case was presented 
to the grand jury against both appellant and Bodie (M. 


+The questioning as to these statements was purposefully inaug- 
urated by defense counsel (see Tr. 36-41). 

Defense counsel also informed the jury that there had been a 
previous trial (Tr. 61). 


* The record, of course, does not reflect the tone of voice or facial 
expressions which would indicate what “just about like that” was, 
but the suggestion might well seem that the answer was less than 
serious. 


* The Complaints and the Record of the Proceedings Before the 
U.S. Commissioner are all contained in the record filed on this 
appeal. 
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Tr. 58). The indictment, however, charges only appel- 
lant.* 

Appellant testified in his own behalf. Prefacing his 
testimony with the admission that he had previously been 
convicted of unauthorized use of a motor vehicle and was 
on probation at the time of the arrest in this case, ap- 
pellant’s story was that he had been working as a 
musician in a club until 2:15 or 2:30 a.m. on the morning 
of his arrest (Tr. 75-76). He testified that he knew 
Charles Bodie. Under questioning by defense counsel as 
to how he knew Bodie’s age, appellant asserted that he 
knew it because Bodie had been convicted of a felony and 
therefore had to be over 18. (Tr. 76.) Under further 
questioning by defense counsel as to where Bodie was, ap- 
pellant stated that Bodie was in the Youth Center in 
Lorton (Tr. 77). Appellant testified that as he left the 
club where he worked on the night in question Bodie was 
outside and asked if appellant wanted to go out (Tr. 77). 
Appellant borrowed some money from a Mr. Green who 
he knew and who was also in front of the club (Tr. 101). 
Then, according to this version, appellant went with 
Bodie to a car which appellant had never seen before and 
Bodie introduced appellant to two girls in the car (Tr. 77- 
78, 88-89). Appellant, so his story went, did not drive 
the car (Tr. 79).° 

Appellant did not produce the man who allegedly loaned 
him money before he got into the car outside the club. 
Neither did he produce either of the two girls who alleg- 
edly were in the car with him. Nor did he subpoena 
Bodie, who he had produced at the aborted first trial 
(Tr. 82, 108). 


*Thus appellant’s statement (Brief for Appellant, p. 6) that 
Bodie “had not been prosecuted for the offense in the instant case” 
must be either considered inaccurate or understood in light of this 
history. 


® Appellant’s defense was thus one of mistaken identity. Not only 
did we have to contend with the strong evidence of the police 
officers, but it appears that Bodie was about 6 years younger than 
appellant (see Tr. 63, 74), was about 4 inches taller (Tr. 106), and 
wore no mustache (Tr. 63). 
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Government counsel argued to the jury without ob- 
jection. Neither Government nor defense counsel re- 
quested instructions in regard to missing witnesses and 
the trial judge gave none. Defense counsel indicated his 
satisfaction with the instructions given (Tr. 145) and 
the case was submitted to the jury. 


RULE INVOLVED 


Rule 52, Federal Rules of Criminal Procedure, pro- 
vides: 

(a) Harmless Error. Any error, defect, irregu- 
larity or variance which does not affect substantial 
rights shall be disregarded. 

(b) Plain error. Plain errors or defects affecting 
substantial rights may be noticed although they were 
not brought to the attention of the court. 


SUMMARY OF ARGUMENT 


Appellant is precluded from raising any missing wit- 
ness issue at this belated stage. At trial he did not object 
to the question or comments about which he now com- 
plains. Nor did trial counsel ask the court to give any 
limiting instruction in regard to the concept of a missing 
witness. Moreover, defense counsel did not even see fit 
to mention anything about missing witnesses in his sum- 
mation to the jury. Having ignored all these available 
remedies at trial if counsel believed any improper com- 
ment had been made, appellant should be barred from 
complaining for the first time here, after the unfavorable 
verdict. 

In fact, there was no improper question or comment, 
as can be seen when each of the incidents with which 
appellant now quarrels is viewed in context. 

Finally, in light of the testimony concerning the missing 
witness which clearly painted the witness as adverse, not 
favorable, to appellant’s interest, the jury would hardly 
have drawn an inference against appellant. For this 
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reason and viewing the trial as a whole, even assuming 
error, such error would not be prejudicial and would not 
require reversal. 


ARGUMENT 


Appellant is precluded from raising the missing witness 
issue at this late stage; in any event there was no plain 
error affecting substantial rights. 


(Tr. 76, 77, 82, 83, 88, 102, 108, 121, 132, 133) 


Failure to Utilize Corrective Remedies Below 


Appellant’s entire argument is based on allegedly im- 
proper comments by the prosecutor concerning Bodie as a 
missing witness.” He does not complain of the instruc- 
tions to the jury—nor could he since the trial judge gave 
no missing witness instruction. The record, however, 
does not show any objection by defense counsel to the com- 
mentary about which appellant, after an unfavorable 


verdict, now complains. Appellant’s trial counsel—who 
was better able to view the trial situation—apparently 
did not feel that any of the prosecutor’s comments were 
improper; he did not register any objection with the court. 
The Supreme Court has shown disapproval of such new 
and belated appellate objection as that advanced here: 


{C]ounsel for the defense cannot as a rule remain 
silent, interpose no objection and after a verdict has 
been returned seize for the first time on the point 


2° The traditional missing witness rule, even in criminal cases, “is 
that if a party has it peculiarly within his power to produce wit- 
nesses whose testimony would elucidate the transaction, the fact that 
he does not do it creates the presumption that the testimony, if pro- 
duced, would be unfavorable,” Graves Vv. United States, 150 U.S. 118, 
121 (1898) ; Milton v. United States, 71 App. D.C. $94, $97, 110 F.2d 
556, 559 (1940). This Court has drawn the corollary that no in- 
ference arises against the defendant by his failure to call a missing 
witness “if a witness is equally available to the Government and is 
in a legal sense a stranger to the accused.” Pennewell v. United 
States, —— U.S. App. D.C. ——, 358 F.2d 870, 871 (1965) ; accord, 
Milton Vv. United States, 71 App. D.C. $94, 110 F.2d 556 (1940); 
Egan V. United States, 52 App. D.C. $84, 287 Fed. 958 (1923). 
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that the comments to the jury were improper and 

prejudicial. 
United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 
238-39 (1940). It is unfair “if the defendant can have 
two bites at the cherry by saying nothing and then com- 
ing back and asking for a second chance”. Dichner v. 
United States, 348 F.2d 167, 168 (1st Cir. 1965). See 
also McGuinn v. United States, 89 U.S. App. D.C. 197, 
199, 191 F.2d 477, 479 (1951) (failure to ask for mis- 
trial) ; Luttrell v. United States, 320 F.2d 462, 465 (5th 
Cir. 1963). 

Nor did trial counsel ask for either of the most obvious 
remedies if he felt that his client had been unfairly dis- 
advantaged. First, there was no request for 2 corrective 
instruction when one was readily available had it been 
warranted and requested. Compare Pennewell v. United 
States, —— US. App. D.C. ——, 353 F.2d 870, 871 
(1965) ; see Fed. R. Crim. P. 30. Indeed, counsel affirma- 
tively assured the trial judge that he wanted nothing more 
added to the instructions given. Cf. Kelly v. United States, 
D.C. Cir. No. 19746, decided March 8, 1966 (assurances 
of satisfaction with instructions given).“ Neither did de- 
fense counsel argue the issue to the jury in an attempt 
to nullify any inference which appellant now finds in the 
incidents abount which he complains. Cf. United States 
v. Llamas, 280 F.2d 392 (2d Cir. 1960) (no plain error in 
regard to missing witness instruction where defense did 
not attempt to rebut inference in argument to jury) .” 


22 See also Trent v. United States, 109 U.S. App. D.C. 152, 155-56, 
284 F.2d 286, 289-90 (1960), cert. denied, 365 U.S. 889 (1961) 
(failure to request missing witness instruction may be decision 
tactical in nature). Compare the possibility that counsel wanted to 
deemphasize the entire subject. 


22 A substantial portion of appellant’s brief (Point II) is devoted 
to arguing that appellant had a number of good reasons for not 
calling Bodie. But trial counsel, not choosing to deal with any miss- 
ing witness possibility, failed to advance any of these reasons to 
the jury. 

Appellant also now asserts that the principal reason for not call- 
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In short, appellant simply by-passed all normal com- 
bative tools available to him at trial; he should be pre- 
cluded from raising the issue here after an unfavorable 
verdict. 


Allegedly Improper Comments 


Appellant attempts to weave an argument of unfair- 
ness from several questions and comments by the prose- 
cutor,* none of which were the basis of objection at trial. 
In order to put the contention in proper perspective, it is 
necessary to discuss each incident separately. 

A. In trying to picture the absent Bodie as the real 
culprit in this case appellant volunteered that Bodie was 
in the Youth Center and had been convicted of a 
felony (Tr. 76, 77).* Defense counsel then began to ask 
about statements Bodie allegedly made at police head- 
quarters. Government counsel objected that such state- 
ments would be hearsay unless Bodie had been subpoenaed 
by the defense as a witness. Defense counsel asserted i” 
front of the jury: “Mr. Bodie was subpoenaed.” (Tr. 82). 
This statement was not correct. Moreover, if allowed to 
stand it would have proved extremely misleading to tie 
jury since it would have left the jury with the clear ir:- 
pression that, although the defendant had attempted to 
secure Bodie’s presence as one of its witnesses at this tr ial, 
the defense had been unable to do so through no foult 
on its own. Accordingly, the prosecutor requested a bench 
conference. Defense counsel again blanketly asserted: 
“T had him subpoenaed.” To this Government counsel took ° 
exception, pointing out that defense counsel had “made a 
misstatement in front of the jury and it ought to be cor 
rected.” Defense counsel hedged, stating, “He was sub- 


ing Bodie was his prior claim of privilege (Brief for Appellant, p. 
12). In fact, the record does not show whether or not this was 
appellant’s motivation. 


13 Brief for Appellant, p. 5-6. 


%¢ The felony was not related to the instant case. See Crim. No. 
197-65. 
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poenaed for the first trial. It depends on what you mean 
by ‘this trial’.” (Tr. 82). However, after being pressed, 
counsel finally admitted that Bodie had not been subpoe- 
naed for the new trial. (Tr. 82-83). Accordingly, the 
court directed defense counsel to correct his misstatement 
and counsel did so, saying, “I don’t expect Bodie to be a 
witness today.” (Tr. 83.) 

It was in this manner—because of a misleading mis- 
statement on appellant’s part—that the jury was first 
told that Bodie was not going to be a witness at the trial. 

B. The second incident about which appellant complains 
is the following question and answer during the cross- 
examination of appellant: 

Q. And Bodie whom you say was driving the car, he 
is not going to be a witness here either, is he? 
A. No, he is not. (Tr. 102). 


This answer was a fact. There was no comment. Nor 
could that fact have been harmful since the exact same 
fact had already been established when defense counsel 
corrected his preceding misstatement (see pp. 9-10 
supra). 

C. Appellant likewise asserts that “the court refused 
permission” for defense counsel to ask appellant if Bodie 
had not refused to testify after being sworn at the mis- 
trial.* This statement by appellant is inaccurate; the 
trial judge expressly gave defense counsel permission to 
ask the question—“Go ahead and ask it.” (Tr. 108.) 
Defense counsel had indicated that he wanted to avoid 
any possible inference from the question and this ex- 
change ensued at the bench: 

[DEFENSE COUNSEL]: I think the question Bodie is 
not going to be a witness here today, leaves with the 
jury the impression that we are afraid Bodie would 
tell a different story if he came and testified. 


THE CourT: I can’t see that it makes much differ- 
ence one way or another. Go ahead and ask it. Does 


38 Brief for Appellant, p. 5. 


11 


this witness know as a fact that Bodie refused to 
testify? 

[PROSECUTOR]: I think that would be grossly unfair. 
We don’t know what Bodie would do at this trial. 


THE Court: I don’t think it adds anything to the 
case. I think it just confuses the record. (Tr. 108.) 


Defense counsel then decided to abandon the intended 
question even though the court had stated it would allow 
the question: “All right. I won’t go into that then, Your 
Honor.” (Tr. 108). On this appeal, however, appellant 
has decided to reconsider that abandonment. But, at best, 
only by a strained interpretation can appellant claim that 
permission to ask the defendant the question of what 
Bodie did at the mistrial was “refused”. 

Moreover, as both the trial judge and Government coun- 
sel realized (see Tr. 108), what Bodie did at the prior 
trial does not answer the question of what he would have 
done at the instant trial had appellant subpoenaed him.”* 


26 Had Bodie taken the stand at the instant trial and asserted his 
Fifth Amendment privilege against self-incrimination, no one con- 
tends that the jury could have been urged to draw an inference 
adverse to appellant. See Billeci v. United States, 87 U.S. App. D.C. 
274, 277-78, 184 F.2d 394, 397-98 (1950). 

If the prosecutor had urged the jury to draw an inference in this 
case because of Bodie’s absence, the real problem would have been 
whether the inference would have been impermissible since Bodie 
would probably not have testified favorably to appellant because 
appellant was contending that Bodie was the driver of the stolen 
car. Compare Pennewell v. United States, —— U.S. App. D.C. —, 
$58 F.2d 870 (1965) (defendant claimed witness was actually the 
one who had perpetrated fraud) with Stevens v. United States, 115 
U.S. App. D.C. $82, 334, 319 F.2d 788, 785 (1963) (contention that 
cross-examination and argument on defendant’s failure to produce 
person who allegedly loaned him stolen car constituted error was 
frivolous). See also MCCORMICK, EVIDENCE § 249, at 534 (1954) 
(expectation of favorable testimony required); United States v. 
Llamas, 280 F.2d $92, $94 (2d Cir. 1960); 2 WiGMORE, EVIDENCE 
§ 287 (Sd ed. 1940) (bias against party) ; United States v. Beekman, 
155 F.2d 580, 584 (2d Cir. 1946) (bias). This concept is apparently 
embedded in this jurisdiction’s requirement of “legal relationship” 
to the party. See Pennewell v. United States, supra. Compare other 
jurisdictions’ compensation for this factor within the concept of 
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It is interesting to note that had appellant subpoenaed 
Bodie and had Bodie invoked the priviledge against self- 
incrimination in front of this jury, the 12 lay jurors 
would probably have drawn a strong inference in favor 
of appellant when they saw one who had been pointed 
out as the actual driver of the car “plead the Fifth 
Amendment”. 

D. Appellant cites * a portion of the closing argument 
of Government counsel and contends that it clearly en- 
compassed Bodie. The comment, however, when placed 
back in context, belies the claim. Referring to appellant’s 
story, the prosecutor said: 


If what he is telling us is the truth, why didn’t 
he bring those girls who were riding around in the 
car that could at least say that at some time during 
the evening Bodie was driving the car? Why didn’t 
he bring them into the courtroom? He says that he 
he can’t remember their names now. If what he 
says is true, wouldn’t that be the first thing he would 
do when he got out on bond to go back and find 
those girls? He says he can’t remember their names 
now but he was introduced to them that night. Isn’t 
that what an innocent man would have done? Yet 
he has been out on bond and he has made no effort 
to find those girls and bring them here so they can 
tell us. 

So that of all the people who saw who was driving 
that night, only three are here to testify about it 
though he could have had all of them. And the three 
are the defendant and the two officers. (Emphasis 
supplied.) (Tr. 121.) 


“availability”. See, e.g., United States v. Jackson, 257 F.2d 41 (3d 
Cir. 1958); Samish v. United States, 223 F.2d 358, 365 (9th Cir. 
1955) ; compare Luttrell v. United States, 320 F.2d 462 (5th Cir. 
1963) with McClanahan v. United States, 230 F.2d 919 (5th Cir. 
1956) and Shurman v. United States, 233 F.2d 272 (5th Cir. 1956) ; 
see also the dissenting opinion in Richards v. United States, 107 
US. App. D.C. 197, 200, 275 F.2d 655, 658, cert. denied, 363 U.S. 
815 (1960). 


27 Brief for Appellant, p. 5. 
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It seems clear that in the last paragraph of the quoted 
argument the prosecutor was refering to the girls ap- 
pellant failed to produce.’* Certainly the prosecutor was 
not referring to Bodie as one “who saw who was driving 
that night” under appellant’s version of the events. Ap- 
parently, defense counsel, present to hear this argument, 
saw no reference to Bodie; he failed to object to the com- 
ment and failed to ask for any instruction to negate the 
comment.”® 

E. Appellant’s final quarrel is with the further argu- 
ment by Government counsel that, “as so much of his 
story, this is based solely upon [Parker’s] word. . . . His 
testimony right down the line is absolutely uncorrobor- 
ated.”*° Appellant implies that this argument was di- 
rected against Bodie’s absence. However, appellant should 
have quoted the ommited sentences; they conclusively 
negate his implication: 


I know he says he had been working seven days a 
week since August. Again, as so much of his story, 


this is based solely on his word. People who played 
in the band could have come in and testified tf they 
had called them in and said that is true. The person 
who owns the club could have told us whether or not 
that is true. His testimony right down the line is 
absolutely uncorroborated. Those girls could have 
said it was Bodie’s car, that Bodie was driving. He 
didn’t bothecalling them. (Emphasis supplied.) 
(Tr. 182-83). 


18 On cross-examination, appellant had been asked about his 
efforts to produce the girls: 
Q. You have been free to go while this case has been awaiting 
trial, have you not? 
A. Yes, I have. 
Q. Did you look for the girls? 
A. No, I have not. (Tr. 88.) 


2° The only other possible inference is that trial counsel saw such 
a reference but decided to waive the point. 


20 Brief for Appellant, p. 6. 
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Lack of Prejudice 

Even assuming that error was somehow committed in 
regard to Bodie’s absence, reversal would not be in 
order." This result would flow from the fact that it 
could not be said that the effect of the error would have 
affected substantial rights in the circumstances of this 
case. See Fed. R. Crim. P. 52; United States v. Socony- 
Vacuum Oil Co., 310 U.S. 150, 239 (1940). Any errone- 
ous comment would hardly meet the applicable test that 
the error rendered substantial the possibility that the 
jury’s Judgment was substantially swayed and that it was 
deterred from a fair consideration of appellant’s guilt or 
innocence. Kotteakos v. United States, 328 U.S. 750, 765 
(1946). As this Court held in Pennewell v. United States, 
supra, where the prosecutor had expressly asked the jury 
to draw an improper inference in regard to a witness 
to whom the defendant had attempted to shift the blame: 


The prosecutor’s references to defendant’s failure to 
produce . . . [the missing witness], then, were im- 
proper. But the effect of the remarks cannot be said 
to have been prejudicial in the circumstances of the 
case. It is doubtful whether the prosecutor would 
have been successful in beguiling the jury into draw- 
ing an inference hostile to defendant since defend- 
ant’s testimony so clearly highlighted the divergence 
of interest between him and the missing . . . [wit- 
ness]. 


353 F. 2d at 871. Further noting that, as in the instant 
case, “The [trial] Judge’s charge contained no reference 
to the missing witness”, ibid., this Court in Pennewell 
found no prejudice from improper and express prosecu- 
torial argument. 


1 Neither the prosecutor's argument nor the testimony of appel- 
lant nor the correction by defense counsel of his misstatement was 
. Indeed, the only contention which even begins to ap- 
proach substantiality is the contention that the question whether 
Bodie was going to testify, unobjected to by defense counsel, was 
improper. But the statement of that contention indicates {ts own 
weakness since that same fact had already been expressly brought 
out and therefore there would be no rational grounds for holding 
it prejudicial. 
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The conclusion that, assuming error, there was no 
prejudice to substantial rights is fortified when the as- 
serted error is viewed in light of the Government’s strong 
case against appellant and his failure to object, see 
Scurry v. United States, 120 U.S. App. D.C. 374, 376, 347 
F.2d 468, 470 (1965), and in relation to the total trial, see 
Kotteakos v. United States, supra, at 764. A fair reading 
of the record in this case—a trial in which the Govern- 
ment’s own case was based solely on evidence of theft, 
flight, pursuit, and immediate capture of appellant behind 
the steering wheel—shows that appellant’s argument that 
any error was substantial because “so much of the govern- 
ment case against appellant was built around Mr. Bodie’s 
absence” ~ is far wide of the actual facts. 

Accordingly, error, if any, would not be plain error af- 
fecting substantial rights. 


CONCLUSION 


Appellant’s legal argument is premised on incidents 
and comments which, when set in context, were not at all 
improper and which, if improper, did not prejudice ap- 
pellant. 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davip G. BREsS, 
United States Attorney. 


FRANK Q. NEBEKER, 
JAMES A, STRAZZELLA, 
Assistant United States Attorneys. 


%2 Brief for Appellant, p. 17. 
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